NEVADA D'V SION GF WLDLI FE ET AL.

V.
BUREAU GF LAND IVANAGEMENT
TULEDAD GRAZI NG ASSOO ATl ON (Proposed | nt er venor)

|BLA 94-316, et al . Deci ded Mrch 26, 1997

Appeal s fromQders of Admnistrative Law Judge Ramon M Chil d
di smssing Appeal s of the Nevada Dvision of Widlife, et al. froma Bureau
of Land Managenent Decision that tenporarily nodified the Tul edad A I ot nent
Managenent P an and decl aring the Mition of the Tul edad G azi ng Associ ation
to intervene in the Appeal s noot.

D smssal Qders vacated, Mtion to Intervene granted, and cases
renanded for a hearing.

1. Admnistrative Procedure: Admnistrative Record--
Admini strative Procedure: Hearings--Appeal s:
General | y--Gazing and G azi ng Lands--G azi ng
Permts and Licenses: Appeal s--Gazing Permits and
Li censes: Hearings--Hearings--Riul es of Practice:
Appeal s--Rul es of Practice: Hearings

Uhder 43 CF.R 8§ 4.472(a) an Admnistrative Law Judge
shoul d grant a notion of an association of grazing
permttees to intervene in appeal s froma BLMdeci si on
that anends the grazing systemand nonitoring sections
of an allotnent nanagenent pl an.

APPEARANCES. WIliamF. Schroeder, Esqg., Vale, Oegon, John T. Schroeder,
Esq., and W A an Schroeder, Esq., Boise, Idaho, for the Tul edad G azi ng
Associ ation; C Véyne How e, Esq., Deputy Attorney General, Sate of
Nevada, Carson dty, Nevada, for the Nevada Dvision of Widlife.

(PN ON BY ADM N STRATI VE JUDGE | RWN

Qh April 15, 1992, the Dstrict Manager, Susanville (Gl ifornia)
Dstrict, Bureau of Land Managenent (BLMN), issued a Decision to grazing
permttees in the Tuledad al | ot nent that anended the grazing systemand
noni tori ng sections of the Tul edad A | ot nent Managenent Pl an (A | ot nent
Managenent Pl an) for the next 3 years. The nodification was designed to
reduce grazing in the bitterbrush habitat of the East Lassen Deer Herd
while an integrated vegetation nanagenent pl an was bei ng devel oped.
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BLMplaced its Decision into i nmedi ate effect, citing 43 CF. R
8§ 4160. 3(c) (1991). The Nevada Departnent (now O vision) of Widlife,
the Galifornia Departnent of Hsh and Gane, the Galifornia Mil e Deer
Association, the Natural Resources Defense Qouncil, the Serra Aub, the
Galifornia Native Fant Society, and the Muntai n Li on Foundation filed
appeal s. The Tul edad G azi ng Associ ation, consisting of several of the
affected permttees, sought to intervene in the appeals. Admnistrative
Law Judge Ranon M (hild, to whomthe appeal s were assi gned, took the
Association's Mtion to Intervene under advisenent. Before the schedul ed
hearing, Appellants reached a settlenent agreenent wth BLMand w t hdrew
their appeals. Based on the representations of BLMs ounsel at the
hearing, Judge Child accepted the wthdrawal s, di smssed the Appeal s, and
deni ed the Association's Mtion. He confirned these actions in Qders
i ssued January 10, 1994. The Associ ation has appeal ed. 1/

The Association initially reguested to be recogni zed as an i ntervenor
and admtted as a party on Septenber 30, 1993. Having heard that
Appel l ants and BLM pl anned to take depositions of BLMw t nesses on
Decener 14, 1993, the Association filed a Mtion to Intervene and a Mtion
to Expedite a decision on its Mtion to Intervene so that it could
participate. 2/ The Association also filed a Mtion to Gonsolidate the
appeal s and a Mtion to Dsmss the appeal of the Mwuntai n Lion Foundation
as untinely filed.

1/ The Association's appeal s of Judge Child s O ders were docketed by the
Board as | BLA 94-316 (Nevada Oivision of Widlife), IBLA94-317 (Gdifornia
Departnent of Hsh and Gane), |BLA 94-318 (Galifornia Mil e Deer

Associ ation) and | BLA 94-319 (Natural Resources Defense Gouncil et al.).
The four appeal s were consol i dated by O der dated Mar. 9, 1994.

2/ The Association's Mtion to Intervene stated:

"The TU_LEDAD GRAZI NG ASSOO ATl ON (proposed i ntervenors) are the owners
and hol ders of |ivestock grazing preferences on the Tuledad Allotnent. The
proposed intervenors are affected interests, and are directly affected by
the Decision and the appeals, and nay be directly affected by the deci sion
of the Gfice of Hearings & Appeals, Hearings Dvision, or may be directly
affected by a settlenent between the Appel | ants and Respondents regardi ng
the decision. The Decision inplenents the first stage of a three staged
plan to devel op and i npl enent an integrated nanagenent systemon the
allotnent. This first stage, that is, this decision under appeal,

i npl enents only interi mshort-termchanges in grazing practices.

"The Hearings D vision should grant TULEDAD GRAZI NG ASSOO ATI N S
notion to Intervene. The Oder granting said notion should require the
Appel l ants and the Respondent to: (1) copy Intervenors' |awer wth all
Hearings Dvision filings related to the above entitled proceedi ngs;

(2) notify Intervenors' |awyer of all settlenent conferences and
settlenent proposal s between the Appel |l ants and Respondent [ See G enn
Genke v. Bureau of Land Managenent, 122 | BLA 123, 129 (1992)]; (3) nake
all settlenents conditioned upon the approval of intervener; and (4)

authori ze intervener to participate in any depositions or hearings relating
to the above entitled natters. "
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After a Decenber 7, 1993, tel ephone conference call wth Judge Child in
which BLM's Gounsel said the Association could participate in the
depositions, Judge Child denied the Association's Mtion to Expedite and
took its Mtion to Intervene, Mtion to nsolidate, and Mtion to O smss
the appeal of the Muntain Li on Foundation under advi senent until a hearing
cal endar he had previously schedul ed for January 3, 1994.

n Decenbber 13, 1993, having | earned on Decenber 10 fromBLMs (ounsel
that the Galifornia Departnent of Hsh and Gane was planning to offer a
settlenent to BLM the Association filed notions wth Judge Child
requesting an order nmandating BLMto informthe Association of any proposed
settlenent before BLMaccepted it and an order restrai ning BLMfrom
of fering Appel lants any consideration that woul d adversely affect the
Association. The Association renewed its Mtion to Osmss the Muntain
Li on Foundation's appeal and also filed a new Mtion to O smss the other
appeal s as frivolous, citing 43 CF. R 8§ 4.470(d). On Decenber 14, 1993,
Judge (hild took the notions to dismss under advi senent and gave BLMunti |
January 3, 1994, to respond to the notions pertaining to settlenent. In
the neantine, he ordered, BLM"shal|l conply wth the spirit and intent of
sai d notions pendi ng said response and a ruling thereon.”

n Decenber 20, 1993, BLMtel ecopi ed a copy of a proposed settl| enent
agreenent to the Association's Gounsel . Attenpts to arrange a neeting
anong BLM the Nevada Departnent of Widlife, the Galifornia Departnent
of Hsh and Gane, and the Association to discuss the proposed agreenent
bef ore the hol i days were unsuccessful. n Decenber 23, 1993, Gounsel for
BLMt el ecopi ed Gounsel for the Association:

| have coomtnents fromall appellants, other than the Muntain
Li on Foundation, to wthdrawtheir appeals in this natter, prior
to the coomencenent of the hearing on January 3, 1994.
onsequent |y, | amnot anticipating a hearing in this natter.
The BLM s deci si on which your clients sought to defend wl |
remain in full force and effect; your clients wll have the
opportunity to appeal any new deci si on which is issued by BLM
whi ch inpl enents the settl enent agreenent entered into by the
parties. | have not, as yet, signed the agreenent; however, |
anticipate signing it prior to January 3, 1994. |f you wsh to
di scuss the terns of the settlenent agreenent wth whi ch your
client disagrees, M. Wban [Deputy Attorney General for the
Sate of Galifornia] and | wll be pleased to neet wth you in
Sacranento during the week of Decenber 26th. In the alternative,
we woul d be happy to discuss this matter wth you by tel ephone.
If you wsh to put your specific suggestions or corments to the
provi sions of the proposed settlenent agreenent in witing, we
woul d be pleased to reviewthemprior to January 3, 1994,

Gounsel for the Associ ati on wote Gounsel for BLMon Decenber 23,
1993, stating that a neeting during the week of Decenber 26 woul d not
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be possible and setting forth the Association's objections to the
proposed settlenent agreenent. 3/ ounsel for the Association also filed
a Mtion to DOsnss the appeal s for Iack of prosecution, citing 43 CF.R
88 4.472(a), 4.475(a), and 4.474(b).

Meanvwhi | e, the Galifornia Departnent of Hsh and Gane and t he Nevada
Departnment of Widlife signed a "Sipulation Anong Parties for Change in
Deci sion and Wthdrawal of Appeal™ (Sipulation) on Decenber 21 and 22,
1993. (n Decenber 27, 1993, the Nevada Departnent of WIdlife wthdrew
its appeal "[p]Jursuant to the terns of a stipulation entered into * * * by
the Galifornia Departnent of H sh and Gane, the Nevada Departnent of
Wldife, and the Lhited Sates Bureau of Land Minagenent. " 5/ The
Galifornia Departnent of Fish and Gane withdrewits appeal on January 3,
1994, on the sane basis. The other Appellants jointly wthdrewtheir
appeals "[i]nlight of the terns of the settlenment agreenent” on January 3.

These w thdrawal s were sent to Gounsel for BLM 6/

Wien Judge Chi I d convened the hearing on January 3, 1994, Gounsel for
BLMof fered "these three docunents V\hl ch purport to unconditionally
wthdraw [al | Appel lants'] appeals.” (Tr. at 4.) 7/ Noting the | anguage
of the wthdrawal s recited in the previous paragraph Qounsel for the
Associ ation expressed doubt that they were unconditional. 1d. at 10-11
The Stipulation "submtted to the Hearings DO vision and you ' [Judge Chil d]
on Decenber 23, 1993, * * * is the price which the agency is apparentl|y
wlling to pay [for the Wi t hdr aval s] ** *. The paynent of this price
adversely inpacts the noving intervenors substantially for the reasons
previously stated [on Decenber 23]." 1d. at 11. Instead of carrying their

3/ Acopy of the Association's Dec. 23, letter was sent to Judge Child.
Although it was date-stanped as recei ved by the Hearings Dvision in Sal't
Lake dty on Dec. 27, 1993, apparently Judge Child did not receive it
before Jan. 3, 1994. (Transcript of Jan. 3, 1994, Hearing (Tr.) at 28-30.)
The Association's objections to the proposed agreenent were set forth in
exhibit 7 of the Dec. 23, letter.

4/ Athough this Mtion, whichis dated Dec. 24, 1993, was al so recei ved
by the Hearings D vision on Dec. 27, 1993, the copies of the Motion
contained in the record are missing pages 2 and 4. The full text appears
as exhibit L to the Association's Satenent of Reasons (SCR for appeal .
5/ Paragraph 6 of the ' Stlpul ation Am)ng Parties for Change in Decision
and Wthdrawal of Appeal" provides: "Wthdrawal of Appeals. Uon
execution of this agreenent, CCFG[CGalifornia Departnent of H sh and Gane]
shal | wthdraw w thout prej udice, its appeal * * * and NDON[ Nevada
Departnment of Widlife] shall wthdraw wthout prejudice, its appeal

¥k x " See Exhibit | to the Association's SORat 7. Qounsel for BLM
signed the Sipul ation on Dec. 28, 1993. |d.

6/ Athough dated Jan. 3, 1994, the ot her “Appel lants' w thdravwal was
recei ved by Gounsel for BLMon Dec. 30, 1993.

7/  The Association's Mtion to DOsmss the appeal of the Muntain Lion
Foundati on appeal as untinely was granted. |d.
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burden on appeal of denonstrating BLMs Decision was wong, Gounsel for the
Assaoci ation argued, Appellants' wthdranal on the basis of the Sipul ation,
the terns of whi ch changed the Decision and di sadvant aged nenbers of the
Assaoci ation, had the unfair effect of shifting the burden to the

Associ ation to object to the disadvantageous terns. |d. at 810. The
Associ ation naintained that the Sipulation was "legally and factual |y
flawed for the reasons stated wthin the presentation * * * dated

Decenber 23, 1993." 1d. at 10.

Qounsel for BLMreplied that the Sipulation "really shoul dn't be
characterized as an agreenent. It's nore |ike a nenorandum of
understanding as to what the parties feel shoul d happen wth regard to this
allotnent.” (Tr. at 12-13.) Al interests would be able to participate in
"the process that's going to be used to arrive at the deci si on which
w il be inplenented next year." 1d. at 13. "[T]he Bureau [BLM still
has conpl ete decision [sic] as to what to do wth the allotnent.” Id.
at 14. "The decision insofar as the allotnent is concerned today i s goi ng
toremainasit was." 1d. at 16.

The Associ ation responded that "[u] nlike the decision fromwhi ch these
appeal s were taken, this agreenent -- their agreenent provides for other
and different specific nanagenent activities that are to be inpl enent ed
instantly fromthe nonent of that agreenent and are to continue
indefinitely." (Tr. at 20.) BLMacknow edged that the Sipul ati on "does
constitute a predisposition toward a certain view" id. at 23, but
suggested "it in no way prejudices the appellant [sic].” 1d. at 24. "[I]t
does predi spose BLMto change that [April 15, 1992] decision next year. |
think that's the proposal and the appel l ants [sic] are going to have a
chance to appeal that." Id. at 26.

Judge (hild asked Gounsel for BLMwhy he was not given a copy of the
Sipulation. "VElI, in this case what purpose would it serve?" Qounsel
replied. (Tr. at 24.) "WlI, it's conceivable, " Judge Child responded,

that a nefarious docunent could be relied upon by the parties
inorder to dismss a case and | eave sonebody out stranded who
isinthe position, at the present tine, of wanting to support
an exi sting deci sion which is bei ng enascul ated by the agreenent.
| don't knowthat. This could happen. And if |I'msupplied a
docunent, | can evaluate that, but | have nothing before ne to
eval uat e except | have your word.

(Tr. at 24.)

Based on the understandings that the Sipulation "is, in effect,
neani ngl ess except as it is alaundry list of procedures and strategi es
which BLMw || consider in arriving at decisions in the future

pertaining to these allotnents,™ that it "is not a condition essential to
the
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dismssal of this action,” and that "the deci si on appeal ed fromherein
stands," id. at 25, Judge Child accepted the Appellants' w thdrawal s:

VI, I'minclined to think that based upon your representation
it would be remiss for ne to refuse to accept these wthdrawal s.
These wthdrawal s are effected in good faith and BLMstill has
the responsibility of admnistering the public lands wthinits
discretion, providing it considers all of the statutory

requi renents having to do wth multiple use and it woul d have to
do that under -- at any event.

1d. at 28.

Judge (hild s January 10, 1994, Qders dismssing the appeal s and
decl aring the Association's Mtions noot state:

The above captioned nmatter having cone on regul arly
for hearing at a trailing hearing cal endar at Sacranento,
Galifornia, on Mnday, January 3, 1994, and no one appearing
for appellants, Burton Sanl ey, Esquire, appearing for the
respondent, and WI|iam Schroeder, Esquire, and Al an Schroeder,
Esquire, appearing on behal f of Tul edad G azi ng Associ ati on,
pursuant to a notion to intervene in this action;, and M. Sanl ey
havi ng presented Wthdrawal of Appeal on behal f of the above
captioned appel | ants and havi ng represented that said w thdrawal
was uncondi tional and that respondent was in no way i npaired
by the terns of the "settlenent agreenent” referred to in
said wthdrawal in exercising full discretion and jurisdiction
required by lawin nmanaging the public lands referred to in the
FH nal Decision, subject of this action nor pre-coomitted to any
position thereby; and WIIiam Schroeder having read into the
record his position and on behal f of the proposed intervenors
regarding the wthdrawal s of appeal presented by M. Sanley and
the Judge being fully advi sed of the premses nade and now nakes
the fol l ow ng GROER

1. This case is O SMSSHD

2. The notions of the Tul edad G azi ng Association to
intervene and to consolidate, earlier taken under advi senent, are
noot .

Candor conpel s us to comment that at a mini num Gounsel for BLM engaged
in msleading practice inthis case. H was inforned by the Association' s
Qounsel on Decenber 10 that the Associ ation objected to any proposed
settlenent that would vary the terns of BLMs April 15, 1992, Deci sion,
and he recei ved a copy of the Association's notions requesting Judge Child
to order BLMto informthe Associ ation before BLM accept ed any proposed
settlenent and to restrain BLMfromoffering any consideration to the
Appel lants that might adversely affect the Association by tel ecopi er on
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Decenber 11, 1993. He was instructed by Judge (hild s Decenber 14, 1993,
Qder, which he received on Decenber 16, to conply wth "the spirit and
intent” of the Association's notions until January 3, 1994. He

nevert hel ess proceeded to negotiate the Sipulation to Change Decision wth
the Nevada and California agencies and to procure signatures to the
Sipulation on Decenber 21 and 22, 1993, fromthose Appel l ants. He

i nforned Gounsel for the Association on Decenber 23 that he planned to sign
the Sipulation before January 3, 1994, and did so on Decenber 28 --
presunabl y after he had recei ved the Association's Decenber 23 Letter
setting forth its objections to the proposed Sipulation. He then
presented the parties' wthdrawals to Judge Child at the outset of the
January 3, 1994, hearing -- wthout the Sipulation they were based on. Ve
do not see howthis course of conduct can be regarded as ot her than
intentional Iy ignoring Judge Child s Decenber 14, 1993, Qder.

The Association's notions and Judge Child's Qder were based on
43 CF.R § 4.472(a), which authorizes an Admnistrative Law Judge to
conduct the hearing on an appeal froma grazing decision in "an orderly,
inpartial, and judicial nanner." Qher regulations provide simlar
authority in other proceedings. See 43 CF R 8§ 4.1121. In a case
involving 8 4.1121, we observed: "[I]t is inperative both to the just
i npl enentation of this Act and to the proper functioning of admnistrative
reviewwthin the Departnent that parties, and especially the Departnent,
cooperate wth the ALJ's [Administrative Law Judge' s] conduct of the
proceeding and wth his requests.” Delight Goal G., 1 IBSWA 186, 197, 86
Interior Dec. 321, 327 (1979). V¢ have also said in a related context:

V¢ do not condone Governnent counsel 's uncooper ative behavi or in
this case. The rules of practice of the Departnent are desi gned
to pronote devel opnent of a full and conpl ete record and not

to sanction use of surprise as a hearing tactic. * * * Srict
conpl iance wth both prescribed and custonary procedures by
Governnent counsel is needed to naintain the quality of justice a
citizen rational |y expects.

Lhited Sates v. Robinson, 21 IBLA 363, 388, 82 Interior Dec. 414, 425-26
(1975). Lack of conpliance wth an Administrative Law Judge's orders

not only subverts the quality of justice a citizen rationally expects;

it destroys the Departnent's credibility and prevents achi evenent of its
pr ogr am obj ect i ves.

V¢ are al so troubl ed by Gounsel's representation to the Association
in his Decenber 23 letter and to Judge Child at the January 3 hearing that
BLMs April 15, 1992, Decision would remain in full force and effect and
that the Association could appeal any new Decision that inplenented the
Sipul atlon Arong Parties for Change in Decision. The April 15, 1992,

Deci sion "inpl enent [ ed] short termactions (a) and (b) as stated above. "
Those actions were:

a. Determine nore concl usively which aninal s are using
bitterbrush, to what extent they are using it and at what tine
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of year they are using it by constructing three-ways excl osures
in bitterbrush areas.

b. Mke a mninumanount of bitterbrush available for deer
use by elimnating alnost all |ivestock grazing on significant
bitterbrush stands after seed ripe on grass (July 15) wth the
intent of limting livestock use on bitterbrush to | ess than 10%
of the annual |eader gronth. Measure success wth actual use by
season and area, including | eakage.

(Decision at 3.) The Decision nade specific changes to the grazi ng system
inthe Allotnent Managenent Pl an for cattle and sheep for 1992, 1993, and

1994. 8/ To evaluate the effectiveness of the grazing systemspecified

in the Decision, the Decision set forth changes to the nonitoring section

of the All otnent Managenent P an that woul d be inpl enented. The Deci sion

stated it woul d "becone effective April 15, 1992 and wll renmain in effect
until Cctober 15, 1994." (Decision at 8.)

Paragraph 1 of the Sipul ati on, however, provided:

1. Ateration of Decisions. By February 15, 1994, BLM
shal | suppl enent and nodi fy the Interi mGazi ng Decision, dated
April 15, 1992, for the Tuledad Al otnent in accordance wth the
provisions of this Sipulation. The nodified InterimGazing
Decision shall be in effect until the earlier of either the
adoption of a decision inplenenting an Integrated Activity A an
covering the Tuledad Al ot nent, or Decenber 31, 1995.

(Sipulation, supra note 5, at 2). The Sipulation required BLMto issue
annual grazing authorizations for the allotnent beginning in 1994 and set

8/ For exanpl e:

“Year 1 (1992)

Cattle - Approximately 50 cattle wll graze in the Bald Muntai n Use
Area fromApril 15 to July 15. These cattle wll be renoved fromthe
Alotnent inJuly. GCattle will use the South Pasture fromApril 15 to
July 15. Approxinmately 340 cowcalf pairs and 572 yearling cattle wll
enter the Rye Patch se Area on April 15. Between May 1 and May 15,
cattle wll be allowed to drift to the higher el evation, Buckhorn Use Area.

Gattle will be in the Buckhorn Wse Acea fromMiy 1 to July 15. 1 June
15, approxi natel y 200 head of the yearling cattle wll be noved fromthe
Buckhorn Wse Area to the ottonwood Mountain Use Area. These cattle wi |
graze in the Gottonwood Mbuntai n Use Area fromJune 15 to August 1.

"Sheep - Two bands, including a total of approxinately 3000 sheep w |
| eave their wnter range and enter the allotnent at the Rye Patch Wse Area.
These sheep wi |l pasture through the Rye Patch and Lower Bare Oreek ke

Areas between March 26 and April 12. A this tine, one band of

approxi matel y 1000 sheep wll |eave the allotnent and nove to the Qoyote
Alotnent on Wnnenucca O strict to |lanb. "

(Decision at 5-6.)
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forth 11 "terns, conditions, and actions [that] shall apply to any annual
grazing authorizations and to any BLMaction in the Tul edad al | otnent." 9/
Id. at 2-6. BLMwas required to i ssue the annual grazing authori zations
no later than February 15, 1994, and to place them"in full force and
effect to the extent permtted by federal law" I1d. at 6.

B ther QGounsel for BLMdid not understand the terns of the
Sipulation or he msrepresented them Wiile BLMs April 15, 1992,
Decision was to renmain in effect until Gctober 15, 1994, the Sipul ation
provi ded that annual grazing authorizations were to be i ssued no | ater than
February 15, 1994, wth the specified terns and conditions and placed in
full force and effect. It is apparent the Sipulation nodifies BLMs
Decision; it is not apparent that any further BLM Decision woul d be needed
to inplenent the Sipulation (apart, of course, fromthe annual
aut hori zati ons).

[1] It isregrettable that Judge Child had not read the Sipul ation
or the Association's Decenber 23 comments on it that were sent to him
before the January 3, 1994, hearing, for that woul d have enabl ed himto
eval uate BLM Qounsel ' s representations concerning it. In any event, we
think it clear Judge Child erred in not granting the Association's notion
to intervene, as he was authorized to do under 43 CF. R 8§ 4.472(a). 10/
"As a nmatter of practice, we do not discourage intervenors or limt their
argunents. See Bear Rver Land & Gazing v. BLM 132 | BLA 110, 113-14
(1995); The Rttsburg & Mdway Gal Mning G. v. G8V 115 | BLA 148,
157-60 (1990); N L. Baroid Petrol eum Services, 60 IBLA 90, 92 (1981);
Lhited Sates v. Lhited Sates Pumce (., 37 | BLA 153, 160-61 (1978)

[di smssed sub nom The WIlderness Society v. Andrus, No. 79-0296 (D D C
My 30, 1979)]." Thermal Energy G., 135 IBLA 291, 305 (1996). The
nenbers of the Association had a direct interest in BLMs April 15, 1992,

9/ For exanpl e:

"a. Livestock will not be turned out before either (1) the soils
inthe uplands are sufficiently dried to support |ivestock use w thout
conpaction danage, or (2) April 15, whichever is later. Livestock
turnout wll occur in those areas that (1) had less than light use overall
as neasured at the end of the previous grow ng season, or (2) have a
mni numof 4 inches of growth on the nost preval ent of the foll ow ng
species: bottlebrush squirreltail and Thurber's needl egrass.

Not w t hst andi ng t he above provisions, sheep turnout for the purpose of
lanbing w Il occur between March 26 and April 30. Areas used for |anbing
shal | not be used for |ivestock grazing for the renai nder of the grow ng
season. "

Sipulation, supra note 5 at 3. For the Association's concerns about this
provision, see Exhibit 7, supra note 3, at 1-2.

10/ 43 CFR 8 4.472(a) provides: "The admnistrative |lawjudge is
vested wth the duty and general authority to conduct the hearing in an
orderly, inpartial, and judicial manner, including authority to * * *
recogni ze intervenors. "

138 | BLA 390

WAW Ver si on



| BLA 94-316, et al.

Deci sion and any potential nodifications of it, as the Mtion to Intervene
filed Decenber 7, 1993, supra note 2, nade clear. They woul d have been
entitled to appeal the April 15, 1992, Decision. See Genn Genke v. BLM
122 | BLA 123, 128-29 (1992). They were therefore entitled to intervene

as a matter of right. Uhited Sates v. Lhited Sates Pumce (., supra

at 157.

V¢ have previously dealt wth a case in which Judge Child di smssed
an appeal wthout ruling on a notion to intervene. See Bear Rver Land &
Gazing v. BLM supra at 112. As a nmatter of practice, we believe a notion
to intervene shoul d be acted upon pronptly so that both the noving party
and other affected parties may plan their actions based on whet her the
notion was granted. Delay inruling pronptly can result in precisely the
scenari o Judge Child painted in responding to the question howit woul d
have hel ped himto have a copy of the Sipulation: the Admnistrative Law
Judge is uninforned about the basis for dismssal or other notion
concerning an appeal, and one or nore parties are disadvantaged. | ndeed,
that is what happened in this case. G. lhited Sates v. Mller, 138 IBLA
246, 268-69 (1997); Secretary of Labor v. Htzsimmons, 805 F. 2d 682, 695
(7th dr. 1986); Raylite Hectric Gorp. v. Noma Hectric Gorp., 170 F. 2d
914, 915 (2d dr. 1948).

Therefore, in accordance wth the authority delegated to the Interior
Board of Land Appeals by the Secretary of the Interior, 43 CF.R 8§ 4.1,
Judge (hild s January 10, 1994, Qders dismssing the appeals fromBLMs
April 15, 1992, Decision are vacated, the Association's Mtion to
Intervene is granted, and these cases are remanded to the Hearings O vision
for hearing.

WIlT A lrwn
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge

138 I BLA 391
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